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Amendments 8, 461 and 378 exemplify the urge towards over-extensive 
criminalization that mars too much contemporary penal policy. 
 
Each amendment is directed at a genuine mischief that does properly concern 
the criminal law: the mischief of the exploitation and coercion to which so 
many of those engaged in the provision of sexual services for payment are 
subjected; the mischief of harassment that falls short of causing physical 
harm. In each case, however, the proposed offence is defined in such over-
broad terms that it is no longer focused on that mischief, and defines as 
criminal too much conduct that, unworthy or disreputable as it might be, 
should not concern the criminal law. 
 
In relation to paid-for sexual activity, Amendment 461 imports s.14 of the 
English Policing and Crime Act 2009. The objective elements of the offence 
are acceptable, since they specify a real mischief that should concern the 
criminal law, but subsection 2(b), declaring that it is ‘irrelevant ... whether A is, 
or ought to be, aware that C has engaged in exploitative conduct’, is 
objectionable, since it convicts someone who had no reason to believe that 
the person from whom he purchased sexual services had been subjected to 
exploitative conduct. Amendment 8 is even more objectionable, since it does 
not even require proof that the person being paid has been subjected to any 
kind of exploitation. What could justify the broader offence proposed in this 
amendment? 
 

• If it is aimed at the real mischief of exploitation, that should be made 
explicit, and proof should be required not merely that sexual activity was 
paid for, but that the transaction was not free and uncoerced. That will of 
course create difficulties of proof, and there may be an argument for 
giving prosecutors some assistance—for instance by creating a legal 
presumption of exploitation or coercion on the basis of more easily proved 
facts, and then placing on the defendant the onus of at least adducing 
evidence that the transaction was, or that he reasonably believed it to be, 
free and uncoerced. That would require further discussion; but what is in 
principle illegitimate is to define an offence in terms that reach so much 
further than the mischief at which it is aimed. 

• Or is the amendment aimed at the supposed immorality of prostitution, 
rather than at the exploitation and coercion to which many prostitutes are 
subjected? If so, it is surely time to retrieve the wisdom of the Wolfenden 
Committee, and to recognise that whatever the moral status of 
prostitution, it is not as such the criminal law’s business in what aspires to 
be a liberal society. 

 
Both these amendments should be rejected. 
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In relation to Amendment 378, ‘Threatening, alarming or distressing 
behaviour’, much of the conduct that it covers is already (and rightly) criminal. 
Insofar as it goes well beyond existing law it goes too far. A person who 
behaves, in private (see subsection 3(c)(ii)) in a way that a reasonable person 
would find threatening, alarming or distressing (subsection 1), and who is 
reckless as to whether the conduct would cause such fear, alarm or distress 
(subsection 2(b)), is guilty of an offence even if no one is actually frightened, 
alarmed or distressed—or is even aware of the conduct (see subsection 3(b)-
(c)). Again, the law has been extended so far that it loses touch with the real 
mischief (harassment, including domestic harassment) at which it is properly 
aimed. This amendment too should be rejected: if there is evidence that the 
current legal provisions are inadequate to deal with the mischief, more 
carefully considered proposals (based on decent research) are needed. 
 
A larger issue of concern here relates to procedure.  The amendments noted 
above (and others) introduce a number of new offences (in particular on 
stalking, engaging in paid-for sexual activity and related offences, voyeurism, 
carrying a knife on workplace premises etc). Irrespective of the general 
question of whether or not these are appropriate areas for criminalization, we 
are particularly concerned that these amendments are introducing major new 
elements to the Bill at Stage 2. There is thus no opportunity for proper debate 
or thorough scrutiny of either the amendments individually or the Bill as a 
revised whole.  The proper procedure for introducing such offences should be 
in a stand-alone piece of legislation or at a much earlier stage in the 
legislative process. Without this there is a risk that the democratic process is 
being subverted and that the law is being developed in an ad hoc and 
haphazard way, without due care and attention to either the principles of the 
criminal law or the likely impact and utility of the enacted provisions. For this 
reason we would strongly urge that the amendments introducing new offences 
be removed from the draft Bill and presented to Parliament in separate 
legislation. 
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